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WHITE COLLAR CRIME – WHO COMMITS IT?

The public’s perceptions of white collar crime, particularly those crimes that inflict physical harm, are seen by the public to be as serious as “traditional” kinds of crimes. A poll by the National Survey of Crime Severity gathered opinions of 60,000 respondents the age of 18 or older about a list of criminal acts. The respondents were asked to rate each crime on the severity of the crime. The following table presents a few of the results from a low severity to a rating of a high severity as viewed by the respondents:

Ratings

Offense

1.9 An employee embezzles $10 from his employer.

6.1 A person cheats on his federal income tax return and evades paying $10,000 in taxes.

6.2 An employee embezzles $1,000 from his employer.

9.2
Several large companies illegally fix the retail prices of their products.

15.3


A person breaks into a bank at night and steals $10,000.

15.7                              A judge takes a bribe to give a light sentence in a criminal case.    

What type of offender commits white collar crimes? 

Most offenders are males, although the gender gap is shrinking. The 2008 Report to the Nation on Occupational Fraud and Abuse reported the frequency of crimes committed were 59.1% by males.  The average age is 41-50 with at least 5 years at the organization. The majority are most often rank and file employees or a person in some type of managerial position. Their annual income tends to be $50,000 or less and most have a college degree or some college. Most offenders have lived beyond their means for some time before deciding to embezzle from the company. They also have the material goods associated with successful people but may barely be holding their financial selves together. The key is that, by the offender’s position in the company, he or she has the opportunity and means to commit a crime. 

.   
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DISCOUNT FOR LACK OF MARKETABILITY – 

CONTROLLING INTERESTS

There is debate in the business valuation community over whether a discount for lack of marketability applies for controlling interests.  For minority interests there are empirical studies supporting a lack of marketability discounts.  The idea of a lack of marketability discount is well founded in valuation theory.  Many valuation methods that use the market approach and the income approach (which derives its discount rates from market data) produce valuations with a marketable indication of value.  

It is generally accepted that discounts for lack of marketability should apply to these marketable indications of value.  The idea of marketability comes from the ease with which the interest can be converted to cash.  Most publically traded investments can be converted to cash in 3 days; however most privately held companies sell through business brokers in 9 to 12 months on average.  Along with the timing issue for privately held companies, one must consider the probability of realization of the quoted price and transaction costs.  So when owners of a stock are unable to quickly convert their investment to cash, they are exposed to significantly greater risk.  Marketability can also be impacted by the number of shareholders, the volatility of earnings, concentrations of ownership, management competence, size of the block of shares, size of the company, and any restrictions on transfer of the shares.  All this adds up to justification for a discount for lack of marketability.

Restricted stock and initial public offering studies are regularly used to discount minority ownership shares for lack of marketability.  These studies produce discounts for lack of marketability for minority ownerships in the 20% to 60% range.  The studies tend to average about 35% discount for lack of marketability.  

It is also generally accepted in the valuation community that the smaller the ownership interest the greater the discount for lack of marketability.  Conversely, the larger the ownership interest the smaller the discount for lack of marketability.  Furthermore some practioners believe the lack of marketability discount does not go to zero at 100% ownership levels.  Some well known authors believe that in merger and acquisitions at 100% ownership levels need a lack of marketability discount applied.  It is logical that a 100% interest in a privately held company would be illiquid. 

Many practitioner figure the discount for lack of marketability for a controlling interest should be lower than with minority interests and settle on a discount of about 20%.  However there is no empirical data to support this.  Merger arbitrage studies do point to discounts for lack of marketability for controlling interests in the 4% to 9% range.  It is ultimately up to the professional judgment of the business valuator to determine the proper level of discounts for lack of marketability.
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DEPRECIATION BENEFITS FOR 2008 ONLY

As we’re entering the last quarter of 2008, keep in mind that Congress passed two valuable business tax breaks in the Economic Stimulus Act of 2008.  The new law nearly doubles the amount of deductible Code Sec. 179 expensing for 2008 and also provides for bonus depreciation.

Small business depreciation expensing. Before Congress passed the Economic Stimulus Act of 2008, a business could expense up to $128,000 of the cost of qualifying property. If the total cost of qualified property placed in service during the year is more than $510,000, the expense deduction was limited.  Under the new law, a business can expense up to $250,000 of the cost of qualifying property and the old $510,000 ceiling jumps to $800,000. These are some very generous changes that only apply to 2008.  In 2009, a reduction to a $125,000 expense deduction (as adjusted for inflation) is scheduled and for tax years after 2010, the deduction will revert back to $25,000.

The new law makes no changes to the general rules for the types of property that are eligible for expensing. Generally, the property must be tangible personal property, which is actively used in the taxpayer's business and for which a depreciation deduction would be allowed. The property must be used more than 50 percent for business and must be newly purchased property. 

Bonus depreciation. The other incentive is bonus depreciation. The new law provides qualifying taxpayers 50 percent of the adjusted basis of qualifying property as first year bonus depreciation.  To be eligible to claim bonus depreciation, property must be (1) eligible for the modified accelerated cost recovery system (MACRS) with a depreciation period of 20 years or less; (2) water utility property; (3) computer software (off-the-shelf); or (4) qualified leasehold property. The property generally must be purchased and placed in service during 2008. The property purchase can be financed and does not need to be paid for in 2008.

Vehicle depreciation.  Passenger vehicles are subject to depreciation limitations called “luxury auto” rules. The old first-year limit on depreciation for passenger automobiles placed in service  was projected to be $2,960 for passenger vehicles and $3,160 for vans and trucks. The new law increases this limit to $8,000 if bonus depreciation is claimed for a qualifying vehicle placed in service in 2008 (for a maximum first-year depreciation of no more than $10,960 for autos and $11,160 for vans or trucks).

 If you're thinking about making a purchase for your business, give us a call. We can help you maximize your tax savings under the new law. 

